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The attached Guidance is provided to assist you and your
staff xnuapplyxng the Clean Water Act (CWA) Civil Penalty P@licy
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app:qv@d~pretreatmenﬁ program. The Guidance is based on the
existing CWA Penalty Policy, as well as the ‘August 28,1987
amendment to the Civil Penalty Policy aad the Guidance for
Reporting and Evaluating POTW Noacomplxance ‘with Pretreatment
Implementation Requirements. As a result, both administrative
and judicial. civil penalties for seetlament should be calculated
using- thxs Guzdancc. Y o )

A drafe- vorsion of thxs Guxdance was pfovzdod to tho Regions
for comment on August 1, 1988. We wish to thank you for youz
timely and helpful comments and your overall support for this

. Guidance. - The most significant comments on the previous draft
were :ocoivcd on the "Ability to Pay"™ discussicn which encouraged
the recovery of penalties from industrial users. Based on
comments received, that discussion has been revised, and the
Guidance is now flexible as to the method which a municipality
should use to pay penalties. , .
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Several Regions requested additional guidance on estimazing
the ecopomic benefit of failure to implement, especially for
failure to enforce pret:eatment standards. We have added Table 2
to the Guidagce which provides resource estimates for enforcemenc
responses to instances of noncompliance., The basic ‘assunmptions
are drawn from earlier guidance and from resource estimates. used
by ithe Agency. At this time, we. do not have additional data on
program implementation costs to upda:e Table l.. We do plan to
develcp such daca du:znq the comxng year.

‘The major. components of :hls Guxdance uxll be 1ncc:pcrateﬁ
into the Civil Penalty Policy later this fiscal year. However,
this Guidance is effective immediately as 2 more detailed
exglanatxon ‘'of ‘how to calcula:g penal:xes in. p:et:eacmen:

nglementagx@n cases.v _ : T

“TE you.nave any fafcner qaestiaas ﬁﬁfehe use of this -
" «Guidanée, please feel.free to contact one of us (Jim Elder at
475-8488 or . John Lyon at- 475m3183) o: you: staff may ccntact Ed.
-Bender at. 475-3 31‘. ST R , T

£ O el ¢At&achmeﬂ£;z*4?




PENALTY CALCULATIONS POR A POTW'S FAILOURE TO IMPLEMENT
‘ . . ITS APPROVED PRETREATMENT PROGRAM
: GUIDANCE

I. INTRODOCTION

The Clean Water Act Civil Penalty Policy (Feb. 11, 198%)
establishes a systematic approach for obtaining appzopriate
settlement penalties for violations of the Act, The Policy and
Methodology were amended August 28, 1987 to include a methodology
for the calculation of administrative penalties., One of the
changes in the amendment was the adddition of a gravity factor to
"address the significance of non-effluent violations. This
Guidance applies the Civil Penalty Policy wzth amendment to

- 1mplemen:atxcn cases.® 3

Iﬁ*Seotember~1987, -OWEP- 1ssaed ”Guxdance for Reportzng and

Evaluating POTW MNoncompliance with Pretreatmaent Implemenzaticn

Requirements®™ (RNC Guzdance;.» That document provides a
definition of reportazble noncompliance (RNC) that is-used to-
evaluate POTW implementation.violations of approved. ptetrestment
5! - programs. The definition consists of eight criteria fo:r
Smeriloor = o determining when o ‘vielations of an approved prctxeatmeﬂt—ptogram,'
e ' of related NPDES permit requirements, or of regulatory
requirzements for implementation are of sufficient magnitude and
deqgree to require that a POTW be reported on the QNCR for failure
to implement an app:cved pret:ea:ment p:ogram. The c::terxa a:e
as follows. - . , , el

ltrA Porw faxlur@ to issue coﬁtzol mecnanxsms :e‘

J??néilij{'i - 2. POTW £a  : Lo inspeet SLgnzfzcan: Induserzal Use:s.

i 3. ailuce to osttblxsh and enfo: *1hdust:xal user
T T self-monatotan where required by the approved program.

4. POTW failure to implement and enforce pretfeatment
standards (including local limits).

S, POTW failure to undertake effective enforcement against
.the industrial user for instances of interference and
pass/through.

® This Guidance, should be applied to calculate settlement
penalties for both administrative and judicial cases against
POTWS that fail to implement apptoved pretreatment programs.
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. * §. |(POTW fajlure to submit pretreatment repcrts.

7. POTW failure to complete pretreatment compliance
schedule milestones on 'a timely basis.

8. 'POTW failure to comply with ather pre::éacﬁen: pragran
- Tequirements which are of substantial concern.

THe purpose of this Guidance is to provzde Reqzons w::h a
methodology to -apply the CWA -Penalty Policy, as _amendad, to .
calculate administrative .and civil judicial penaltxes for failure
.toimplement cases,, using the criteria outlxned xn :he RNC
Guzdance.:- ,.,;‘ R TR v e B
SR Toemn e _As in the CWA Penalty Poliey, this. éalcula:hd pénalty should

e T _tepresent a reasonable and defensible penalty which the Agency

“believes - it can and should obtain in settlement.. In general, the

settlement. penalty should recover. a,—fail econsmic benefit o
(avoided costs--sala:xes, fznanc1ng, cperating costs,. . and capital .
expenditures),and b). some gravity related to the type and - Tt
pa:te:n of the. vxgia:xcn(s), even. afte: adjuscmen:s. ; = s

ST V~Note. ?%zs ggxdance dzscwssas the sdditi@nal cons:de:aﬁxeasi_
: thae should"be used in the penalty calculatxon for failure to -

) . implement. Penalty amgunts for oftluen: viclations should be
et s {ncluded and caleulated according to . the existing CWA' Penalty Policy
: and - Hethodolegyo However. Section IIT of this document, "Example of
Penslty. Calculation® “does include penalt;es for boch effluénc ané<
Qpr@E:gaﬁmenc 1mplemaﬂ:atxon vxalaexons. : 2 :

Tt S T quAUrr cxr.ccmrros METHODOLOGY - Pretreatment tmplenentatlcﬁ

o The baszc methedology -of. gh@ cwa—cLVLL Penalty Policy should .
be used to calculate settlement penaltxes in POTW pretreatment
& I T AT :‘.zmplemen:atxon casas. The three components of 3 settlement penalty
ST T (Economic- Benet;t, G:avxcy. and adjusnmeats) are discussed below.

-A) !concnxc Ben¢fit o . S e

‘The fallouan steps summarzze the ptocess to calculate economic
- benefz: fc: p:etzoa:men: program ac:xvztxes. -
o Obtaia ostimates of the costs to-the POTW- to implement its
p:otxcl:nent program from the approved program submission.

° -Update that information based on more current data from a
pretreatment compliance inspection, a pretreatment audit, an
) - annual repo:t. ot a 308 letter, if avaxlable.-

- W)

© The economic benefit component of the civil penal:y po lfY
should be calculated using :he EPA compuzer program “BEN
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© PFor purposes of the "BEN" calculatiecn, the value of
- delayed implementation includes delayed capital
investment, delayed cost in developing or upcating local
limits, and annual pretreatment pregram operating and
maiotenance (QC&M) costs that were avoided.. Use separate 3TN
~runs if changes in ope:a:xng costs have occurred,

1) Estimating Avoided or Delayed Costs for Implementation

The apptoved Pretreatment program will p:obab‘y include a sudget
for program implementation. .  There may. 8lso be discussion of .
implementation activities and casts in the approved program elements
covering the compliance monitoring and administrative procedures.
o - Such data in-the approved program submigsion provides a basis for
e e 4developan the economic benefit derived by a POTW by not implementing

g ... its approved: program.. Ia particular, where a POTW has not complied

- with that budget, economic benefit may be represented in part by the

... amount of the budget the POTW has failed to expend. The aegxeu should
.. .use data developed through_audits, 1nspec:;cns, annual :epo:ts or: 368
. le::ers :o ‘velop :hesex:aﬁc estzma:es. LS, D ovam

LT e Inqmaay ca;es, :ne,pezwAwax ava eomplxed wzeh 2h@ rcsouzce
commitments in the approved program but still fail to adequately -

. implement the required program. This may be the result of .
unrealistic estimates initially, the failure to update resource nee

‘,hanq-:; aﬁ‘pc@cfeaaﬁéﬁ; yEGssem EEQuLzBmcncS 6: 8 failure to. -CaTTY ou: ,
ét,:equxted activities with existing resouzces. In such ‘©33es8, economic
=+ benefit may be developed by estimating the spccztxc costs thac were

- avoided for :equx:ed xmplementa::on actxvxtxesr- e

wheze specific costs estima:es tor non- 1mp1ementa:xon are not‘
o -available, the costs avoided by the POTW for failure to implement can
, . -~ bea expressed &s a percent of the total implemen:a:xon cost or as an
e e estimated cost for each tequired activity that was not implemented.

FrL T - Pretreatment zmplcmentatioa costs. for POTWe were evaluated as pace of
an earlier study (JRB Associates, 1982 "Funding Manual for Local
Pretreatment Programs” EPA Contract No, 68-01-5852). This.assumes
that the POTW budget includes all costs associated with
implementation. Based on a review of several programs, a table (Table
1) was developed for small, medium, and large programs to show the
percent of) tptal costs which each implementation activity represented. .
The small .POTW pretreatment programs wezre all under 5 MGD flow and
covered tes or fever significant industrial users (SIU) with a total
implementagfon cost ranging from $19,900-55¢,006.00 annually. The
medium sized POTW pretreatment programs had total flows from 5-15 MGD
and up to %9 SIUs with an annual cost from $25,9806-5209,080.90. The
lazge POTW programs had flows over 15 MGD with 26§ ot more SIUs with
annual implementation costs :angxng from $190,8388 to more than

-$354¢,06008.04.
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Table 1. Typi:al Prog:am Ceosts fo:,fmplementatzon Activie ies

by Ptogram Size (as 3 o Total.Cost) ‘
R S e . ! B . . o _. :'
Activity EE . Small" ‘' Medium ' Large
-'L. ‘sampling and Industrial 22% - "19% 18%

_ ' . ,Revieu t'C:iteria 8, C,) -
o Labora:o:y Analysis 34y - T 34 33y
’ ('C:luerxa B, C, D) . o Y - : 7

: " 3. Technical Assistance 24
PR ('sztezza Egﬁo and 5) , S
7 4. Legal Assistance et 1 . TS

_(*Criteria X, D, B} . :

B TR et

Q-'-

le. QE a@tefuxi“

ccmolzance Jnspect&ons of” xts.IUs) :
- cagtivisy 1 for & medium-sized: program could 'é applied to total costs.

- The 1nspeqtzon ‘costs in this case could be 2stimated to be $19,0909.349.
The costs of Avozded ‘implem ".ﬁimax fer from year to yesr .
dep@néxng Oﬂ whether the act es 3@ one- t;me’e: pezxodzc (su@h as.
petmit issuadce ©F updatan, limits). en continuing tasks (such 4%.
- .- _inspections).. The costs of iss ,g'pexmxts may be 20% of an annusl
_~- - - "implementation budget of §129, '99@ or $24,080 for a ‘particular yeaz.

’ If this POTW.failed to issue four of the eight required permits,

sl2,a9¢08@. GG in expenses would be avoxded fo: .that . year.

; Anothe: app:oach to development of avoided- costs is to estimace
o * the laber and overhead costs for .particular activities. This approac’
v may also be.used in combination with Table 1, where the budget does
. not cover costs for specific .implementation :equx:emen:s (e.g., I3
! . 'permitting.or enforcement). . For example, if each permit required cne
~. ++  month 0f emgineering labor and analysis at $36,000.09/year, each
" permit would cost $3,00¢.9d. The total avoided cost of four pezmits
would also be §12,000.09. The cost of Jermit re-issuance could be
-lower than the -initial issuance cost. -This value would be entered
under the variable for annual opezatxng and ‘maintenance expenses Ior

ﬁvC:ite:ia fzrom RNC Guidance that are likely to be associated with ¢
listed activity.
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a particular year. 1If the permits were issued late, as opposed es
not issued-at all, avoided costs {economic benefit) tﬁ?fd be :
calculated for the period of delay.

If a POTW has failed to enforce against [Us or delayed enforce-
ment against IUS, the POTW has received economic benefit by avoiding
or delaying that action. Even when specific program costs for
enforcement can be identified, it may be difficult to ‘quantify the

, ‘avoided or delayed costs., - Where necessary, cne approach to .
CoeEe calculating the avoided costs by the POTW for 1nadequate en‘orcemeﬁt
is to assume that each IU violation would require a POTW enforcement
respense (see discussion in Pretreatment Campliance Honxtozxng and -
= Enforcement ‘Guidance (PCME), September 1986). The expected response.
s S = . against the IU would escalate with the du:ation ‘and ‘magnitude of the
e - wiolation,: either based ot the POTW's awn’ ento:cement proceduzes oz

e . the Enforcement Response CGuide in the PCME. " As a guide for the cost
LTS . te the POTW .of aach type of enforcement regpdnge and the - delay that
- - may have occurred, you may wish to use the table below., It is based
e e s Q) EPA 8 p:;czng ‘factors-and- the - enfo:cement tesponse txmeframes
' dxscussed in the RNC guzéance.‘ T e DR s

‘fﬂ»rablefi. Resauzce Cost“aﬂd—aespcuse ?ime fcx POTW !nf@:ceae&t Ae%ions e

Inxtxal Resgpnce to Violations POTW ?iuc to Respond' Cost of Act!
B I ,4 , ; ' ~ 7’;f ;n bekdayn

R ealls

S G GS—ﬁ 2 -
i T Wavnznq Lette:s S e
LR Meeting™ . e g5

N : " Demand Inspectxons o ' g.5-2.6
5 '-w?ollow—up tor Continuad Ho B i
as I On-site evaluatzon @.5-208
ST Meeting - - )
Formal- Enfo:cement D nwr ‘ o 7
Administrative — - = 6@-days . © 1@-5@ .
Judicial . . 64 days . : jg-14¢
Penalty assessment and )

Collection 6@ days . 2-5¢@

® Response time reflects EPA's expectation as to the amount of time in
‘which the POTW should take enforcement action after notification of an
U violation. For example, the POTW initial response to notification
noncompliance should occur within 5 days when it is a telephone call
and within 3@ days when it is a Demand Inspection.
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. The time required to complete a specifie en‘orcemen: rtespense
should be evaluated based on the enfozcemen: p:ocedu'es deve! oped by
the POTW and the ‘size and. ccmplexlty of the IU. SIUs.with
significant noncompliance would be expected to requxze more POTW
effort to resolve the rn-=compliance. The level of response should he -
escalated in relation t: the magnitude and du:a:xon of noncompliance.
-The avoided enforcement costs would increase based on the aumper of °
" IUs that were in noncomplza'*e and not addressed by POTW enforcement.
The actual cost can be est. .ted from salaries. EPA assumes each work
year consists of 228 workday: after leave and holidays are subtraccted.
. Typical-EPA annual salaries and benefits (assumzng 15% of salary) are
as follows: inspectors $32,9¢d, permit engineers $4¢,088, staff
. attorneys and chemists $37,99Q¢. _However, it would be- appzop:zate to
use che sala:y 3cale of the aﬁgected EOTW, xf avaxlable.;

Y

wﬁ;,lm}" " The next~three sectxons dlscuss the«calculatzon of economic

. .- berefit, gravity, and idjustment to the penalt or pretreatment-
“implementation vioclations. In some cases you may have effluent
. violations as well’ ‘as implementation problems and additional. penalty

calculatxon 4 be requz:ed to: these vxclatxens.'

}3 N , The BEN User s Hanual p:ovxdes basxc instructions to: ente:ing
d.

“in economic data 3
The H;nu

warx&blesvand'dxscgsses :he*eﬁfeet*oﬁ<change

henazzee

elgpxng pgetrea tment
: T éff—ﬁent vxolstlons are involved, a separate -
BEN :un should be made to ~alcula:e the eccnomic benefzt of 1nadequabe

@d‘to meiementazxon cf a = =
BEN estxma&es sheuld ‘be cembxned to deveiczd

""" : %@rﬁfreatmewt“prgq:am. The
‘ : the settlement g@nalty."w

The capx:al investment " fo: p:e:rea:mentfxs usually related to
samplzng and safe:y equipment, vehicles for inspections, and perhaps
laboratory facilities. These typically have a shorter useful life (3
to 7 years)® than that which is assumed for pollution contrzol
equipment (15 ‘years is the standard BEN value for tankage and pumps) .

. The usoful Ii!o is an optional input variable.

® United. s¢ate§ Tax Guidd‘Né. 17 categorizes zeal property,
vehicles,. and equipment according to its useful life for
purposes of dep:ecxatxon. -
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* Annual cperating and maxntenance costs related to pretreazmens
implementation include the costs zo the POTW of: (a) U Per*x:~1na,
(5) POTW monitoring, inspecticns, and anal ysis of IU compliance; (e
legai and technical-assistance, (d) cost-oftaking enforcemen= actions,
(e) updating local limits; and (f) program administraticn. The cascs
identified for operation and maintenance should include al',sa’a::es,
supplies, maintenance, and support necessary to the operaticn ¢f =he
pretreatment program. Most of the. avoided costs of melemenra: 0na
will be the O&M expenses (see previous discussien). Since annual
operating and maintenance costs and the level of implementation may
- ‘ vary each year, separate BEN runs may be needed to determine these
R ~ cos:s, dependzng cn the spec:fxc periogd- of noncomplxance. ¥

The Ben variable "one time, non-depreclable expendxtures“ is not
R . likely to be appropriate for -inclusion in the BEN penalty calculation
BTl s for POTW ‘implementation—cases. -All expondztu:es for pretreatment
implementation are likely to bé recurring at. some frequency, so. they -

B are not truly one-timé as, for ‘example; the purchase of land. Even

P - "hn dnun'nn@egg ﬂf lggél_. 1!!!!!?’4 zﬂd Phe Cl‘PUA}I n‘ 1:\.5-‘:3::1"1 $sars arce
likely to regquire pﬁ(xﬁdbf updaﬁ;nq Host. *set-up COosSts™ were

»4neurred—es~pa:: of program develcpment.— ‘Inaddition, @ POTW does aot

pay. income -tax, %0 dep:ecxa:zon does- net a:fec: :he POTW'g economic
nene:xc‘ ’ : :

“fcenemic benefxt sheuld B Calculaiéd'from'the“lhitxaf date of
noncompl iance up to the time whe:e thc POTW was or 13 :eallstxcall
SUmE L expected €0 be xn cowplxancg. e : e DT

,nmwap\ré - .. B) Gravzty Conponent

T:Qf_u 'f‘THe qravxty component of the axi txng‘?enalty Pollcy quantl‘zes
~ the penalty. based primarily on the characteristics and consequences
of effluent vxolatzons, although the amendment to the Penalty Polxcy

pREN Sretreatment xmplemenca ion violations is evaluated primarily on. ehe
= degree and pattern of failure to- 1mplement ‘a required activity and
- the potential and actual impact of non-xmplomentaczon; Thus, some
- modification or amplification of the gravity factors in the CWA C Civil
"~ Penalty Policy is needed to :eflect the cha:acte:xstxcs of
implementation violations. ;

» BEN will adjust cost estimates to curzrent year dollars.
POTWs are considered "not for profit” entities.

.

~adds a Factor E for | : glusng y;elasxons. “The q:avxey gf - : T



-a-
. i e LT N et oLt

L " pursuant to the emended CWA Civil Penalty Policy, five fac:cr

. . . (A=~E) are used to evaluate q:evxty.~~rhis Guidance-presents the
. - relatjionship of each facto: to pretreatment implementation. The

methodology for - calculation of the gravity component is the same as |
the CWA Penalty Policy -- that is each factor is calculated an a
Jmenthly basis with each violation presumed to- ‘continue until
corrected. '.The gravity amount equals the sum of factors A through E
plus i, multxplled by Sl g@ed.d¢ for each month of vxola:xon.
: Note° Whe:e effluene vxolatxons alsg exxse, they sﬁou’d be
I consxde:ed in the appropriate monthly gravx:y component.. Efflgens
o vicolations are considered specifically under factor A, and they may
- alsoc increase the levels for factors B, C, and D. All non-effluent
.vxolatxons uouid ‘be evaluated“unde: tactoz E. The pemalty foz;

v o 1 ‘sn‘-hgh'A "q:“n1sbv‘
;mg&culcu “aviofl . vig.atlo
) .

oL

‘ The RNC er terxa xden:xfy the. basx{'f

ﬁcz ne;@;;ne the numbéy of
Of couzsa, whege ,*

oo Thxs facto:'should be applled wzthout change f:om cu::en: cwa
Penalty Polxcy methodology ‘to.effluent violations where they occur. .
Thxs factor is not: applzcablo to tailu:e to 1mplemen: vxola:xons.

Gravity Pactor p. Impact of the Violation

. Pajluxe to implement may result in POTW permit effluent limit
violatie interference with the treatment works, pass through of
pollutants om inadequately tegulated IUs, and/or sludge
contaminatien which may cause ot contribute to harm to the environmen

or in extreme cases, a human health problem. Both effluent viclatioen
and all RNC criteria that are met by the POTW should be evaluated in
- selecting the value. The violation that gives the highest factor
value should be used for each month. The value chosen should increas
where the potential impact or evidence of an actual impact effects
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more than one of the listed categories. Also, where a POTW is
Federally funded and is poten: ially damaged, a h;gner va’ue should ke

assigned:

(i) - Impact onwﬂnmanﬂﬂealth; @r . : Range: LG-s:a: May '
(ii) = Impact on Aquatic Environment; or  Range: 1-1g
(1ii) Potential Impact of Inadequately  Range: 8:19

Controlled IU Discharges on POTW

Y

' Gravity Pactor C. "msee of Viola:i‘éns’ o Range. a-5

Each RNC crxte:xon that is met is. coun:ed as a vzolatzcn for the
month. The more c¢riteria that are met.the higher-the value chosen .
‘should be. In addition, this ®"number of violations® factor may he .
wezthed more heavzly ‘to account fer Serious violations other than che
mostg sxanlzgcan; VlOLQtléﬁ which Uas_acccmntgg for I!'l ggggg: BAR Ay

"E". Effluent viclations should alsc be included under this factor as

Gravit; ?ééﬁéf'ﬁ{ 6ﬁfit{6ﬁ'?f*?aﬁé‘ipfiaﬁéi ’ﬁanqe:7i-5

"Thxs facEQr allows censxde:atxon of contznuzng 1oaq -term

violations of a permit (including effluent limits, schedules, and

reporting- :equx:emon:s} and - should include evaluation of all RNC -

cfiteria. The value Snoi-uq be increased if the same critezion is met

“for 3 or more months., When the violation is corrected for. that-

criterion, a value of @ is appropriate for. the- mon:hly grav1ty
componen: 1n the mon:hs £ollowxng thg ~~~~~ car:ectxon.Mwﬁ T

Gravxty ractot z. Significance ot uon-effluent Violationn

“the szqnxficance of & ~
':equxremenc is evaluated: ased -on the . pe:cent ef a zequx:ement that
‘the POTW -has failed to 'implement. All-of the criteria identified in

_the RNC Guidance should be evaluated to identify the required activity

for that month in which performance has been most inadequate. That
activity will be deemed the most significant pretreatment . '
implementation 'violation, and gravity factor E should be determined
‘for that vielation. Higher values within the range could be used for
viclations by large POTW programs and for programs with'high rates of
IU noncompliance. Higher values may be appropriate in such cases

‘because the failure to implement may result in a higher discharge of

toxic compounds to the environment. Factor E can also be used to
addzess other pezmit vio!atxons such as reporting or schedule
milestone violations,
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. ) .\'% of a Réqui:ement that et . : .
The POTW Failed to : Value Rance ..
*:lement :
' 'ae 1eey I SR A 3-19
. 441-79. ”_v.“' : ‘v,*.fA;UW g - ,
29-40 < o C 14
a- 19v;< : |

-

fprelxnznaty penalty
Jquount. -

Lm'kf~v fi_,““ ‘ln- addxtzon £o “the. dxscussxcn xn the CWA Penalty Palicy, . .~
o ' ‘;tecalczcza ':‘ncludes consxderatxon o£ whe he: the POTW continued i:
SAONCOmp : “The exiscence o
nd -£ollo aenngyinq thesg vxelatzaa@:@e:;

: nghzs failed gaderally indicate that :
J,:ecalc1tzance should be’ xncreased . I£ the POTW has failed to coapl
..with an.a min;ﬁ::atl imposed complias schedule, :he

.-nds to pay the
B i il {se ) - (of -Sewerage. éuthérlﬁ§
re- pay shoula 2a:ely be actorn. in pzetzgatment xmglementatzmn cases
. since tew ‘invelve lazge capxtalxzatzon projects. Thus, the economic
. impact on the community" ‘from a-penalty will be relatzvely small .
~ compared to the capital and Q&M costs assocxat&d with the wasctewater
treatment’ sys:cn. - soe. : .

EN s . N

o — Fundl to pay a- penalty can cone from a variety of sources withir
- . the municipality including unzestricted reserves, contingency funds,
.. and any annual budget surpluses. The municipality could also make a
C. . one time assessment to the violating lUS or to all users of the
. . System to cover the penalty-amount. Where there is insufficient cas!
"~ on hand to pay the entire penalty immediately, a payment plan can be
develcped which raises the needed funds over a specific time period
(e.g., & - 12 months). This spreads the impact of the penalty over
longer period. Where a POTW chooses to assess all users to cover
:enal:y, the impact is likely to be small. Even a small municipail.,
with '3, SGG connections (service populacion about 18,98¢) with an
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existing sewver cha:ge of Sld/menth could raise rates by 193 (S’) £ar
12 months and generate .sufficient:.cash to pay a penalty of almost
$5@, GBG, which equates to abou: S. 35/capxta/m0nth. :

Iin detezmxnxng whether ability to pay will become an issue, =he
standatd Financial Capability Guidebook procedures can be used. while
a specific municipality's debt situation could become an issue, the
procedures primarily look .at the. increase in user fees which would Se
needed to generate the penalty amount compared to the median househeld
income (MHI) of the communlty. Where the total wastewater treatment
burden divided by the MHI is less than the standarzd indicators :
(between 1.80 - 1.75% of the MHIis considered an affordable sewer
.rate), abxlxty to pay is not usually considered to be a p:ob‘em.

1, Litigatxon CQnside:at4ona Ato dec:ease penalty)

o , h» legal bas la:i:yrofm he implementation zeqaiféméﬁts
of an approved pro an NPDES permit are important factors
. o=, . in-assegsing the str 0f the case.  Where requ:rements .ace - S
. » -ambxguoug; the lxkel od of proving.. vxolatxon is reduced, and :hst
= - - may . “he a’basia £Qg - 2 ing 5& wua.&tx éﬁ@unt. 2 U:buxﬁzae. -

s ~assessment of thisg :ac;oz wa_~éepend Ia:gely upon the zaets o€ the . ~-
oz individual.case. -~ - — . _ — S T Fored ,

e o - III;, zxanpnz OP_PBIALQZWCALCGLATIOH
L _The- RNC—Gu1dance : 1ncludes two gxamples of -
- POTHS- thaa failed to- melemea; theitwapprgved pretreatment DEOgrams. - - -
The "Hometown" example-will be used. gkgsxs for computing a penaley -
to illustrate this Guidance. As noted previously, this example does “
include a penalty calculatxon for effluont xola:xons.

Hometownw& p:et:eaemeat p:og:aﬂ uas apg:oved ia June 1995,, The . -
annual implementation costs identified in the approved program were
5§196@,008.4d, plus the cost for issuing each SIU permit. The NPDES- .~
permit zequired an annual report fifteen days after the end of the
year, beginning January 15, 1986. The approved program required that
- *all IS permits be issued by June 38, 1986. An ‘August, 1986, audit of
the program revealed that the POTW had failed to issue ten required.
permits and had not inspected its [Us as of that date. In addition,
the POTW failed to submit its 1986 annual repert on time. The State
issued an administrative order on March 31, 1987 that required sub-
. mission of an annual report by April 3@, 1987 and permit issuance by
S June 3@, 1987 and sampling inspections of all SIUs by August 3¢, 1987.
The annual report was submitted September 34, 1987 )

® See QECM/OWEP "Guidance on Bringing Enforcement Actions Against
POTWs for Failure to Implement Pretreatment Programs™. August 4,
1988, for fucther discussion on assessing the strength of a case.
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: byt as of Janyary 31, ‘198§ only eight permits ‘were issued and hal
tha IUs were not inspected.  This. facility was on the Exceptions
for failure to implement its approved p:et-eatment program and fo

-2

effluent violations. Thus, judicial action is._apprecpriate. Ful
- ccmpliance was expected by April, 1988. Instances of nencompliance
are. tabulated below for both e‘tluent vxolatxons and pretreatment

xmplemen:atzon violations,

a
b4
+S

'1 ™

' ~ .ore N

1. Effluent Violat;ons

chthly Averagg Effluent anxt Violaticns

- JGmg/l BOD N' 3dmg/1;
. aimq/l,-‘Copge: .29@ mg/l

*”Aprxl. 1987***“' R s e L T I iR
: ' .- . Cyanide §8.821
Coppe: g.4

4

. T une, 1987 oo TS 44 o
. - R Cyanide -9.914
= - . mo ' T ’c°pp¢r e.3

August, 1987 o T rss cal
' . . B - : .Cyanide g.93
»Copper. 9.4

October, 1987 < - L. o LD rss AT
‘ : R :Cyanide 9.916
Copper @.3

$

Decembe:,_lSﬂ? TSS 39

£
-
-
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2. pretreatment Implementation Violations

Cescription of Violation = Initial PDate : Ccmzliancé
‘vViolations ~of Noaccmpliancer caze
Failed to lssue permits - .6/38/86 . ' §8% Issued
(RNC crxterlon A) : R , o , ' {l/3L/88)
‘Failed to Iaspect 1US o g/3e/86 5 5% Inspecte
(RNC criterion B) I o N (1/31/88)

Faxied to Submzt#knnual Repoxt

L/AS787 - (9/38/87)
(RNC c:xte:zcn'F) =L :

e’ ﬁﬁefr
,approyal,,,

3 ssiinates of Av@tdediCQs“s’£0t Iﬁplenentatien vtolatigﬁa

The effluent,vzoiat:ons are indicative of interference and pa<
through -caused by -IU-inputs-of cyanide and metalsz that sheuld be
controlled by implementing pfetxeatment. - The POTW has- @pozgted and
- maintained seqondafy erea:me - Thus, the ecocnomic bea@fit is only.
" calculated for pretzeatment lementatxon vxolatxons.k81nce the 'ﬂ o
approved program. p:@v;ded no informatien on. the cost of issuing IU =~
permits, an estimated gost has to be develcped The implementatiacn
costs are considered ope:at:an and maintenance costs (Lzmz:ed to

. certain time periods) for the BEN csleulation of econemic benefit.
The BEN ;nputs and xenale are presented belou tcr each vzclatxcn.

@nSJ BG! Gﬁ/pe:mxt

":.jlij Issue petm ts

7/86 = 9/87, 18 unissued” pu:mxts ‘avoided cosc-SJG GGG GG'
14/87 - 1/88, 7 unissued permits avoided cost-$21,8dd.34@

EPA uses a pricing factor of 49 days for issuing major, non-
municipal, technology-based NPOES ‘permits. SIU permits should be
issyed more quickly because there is less public notice. While the
IU control mechanisms ace likely to requize similar types of
evaluation ansd technical zeview as the comparable industries with -

' NPDES permits, they are also likely to be smaller in size. Site and
sampling data should already be available to the POTW, and there is no
need for State certification as there is for EPA issued: pe:mxts.

"Balancing ‘the above facts with the limited POTW experience in issuing
permits, thirty days was selected as an ave:age time to issue a permit
at a caost of S19@.98 per day.



'~~B.‘ Bconomxc Benefxt Canoaent -

'”f;i’l‘ Case Nameqﬂoﬁeﬁﬁwn

cost changed ‘as peru;:s were’ 1ssu@dvand 1nsoec: ons We:e completed
. The time pe:xods ce:tespond ro.information: obaazned f:om the POTW
" in :he senario. . ‘ TR

'S. Initial ‘Date Noncompliance ' 7786 . 8/86 1/97 .

“14=
* 2) Inspection costs

7/86 = 12/86, rno inospections avoided c:st §19,860.483/yz
< 1/87 - 3/87, 63% uninspected avoided cost-511,304d. 29/vr
: 13/87 - 1/88, 5@% unlnspected avoided cost-S 9,534, Ga/v-

From. Table 1, use the sampling- and industrial review
percentage (19% for a medium-size prog:am). 'multiplied by the tozal
annual program implementation costs ($1d@,9d4d). Therefore,
inspections are estimated to cost .$19,000.60/year. The POTW began
conducting inspections after the audxta-49¥,cf the SIUs were - )
1nspec:ed by January, 1987, and 58% were 1nspected by October, 19§7.

S

3 Annual :epor: - §5, 338. BG

-

"'Annual report-costs are ptesumed to. be part af ptoqram

‘administration. This -portion was estzmated to be 5% of the total

program coscs {See. Table . - _—
gt o L o

N TV I T e 2 :._-:- S NPT S T ST
RO ;nyu;;w&ﬁsﬂéa;n,qu;duan

2. Inxtzal Cap1cal Investmen:- e
3. eci -

T . - R ‘4k
-4, Annual Q&M costs - -
~(all 1985 Qollars) - L
a) permits ) c © . 3d8d@ 30089 , JGEGQ' 21d@4d
(83,899 each) (18 unissued) (19) '(lg) (7)
b) xnspcc:ions | T T 19e6eé  1184dd . 954¢
NG | inspoctcd) o ‘ (a%) (48%) ~ (38%)

c),anngal.;epq:t fﬂ CRRETP - 5¢d6
' 13/87
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6. Ccmplzance Pate . .. 1/86 12/86 9/87 4/88
. Penalty pald ‘ C . 4s/88 4s83 . 4/88 4/88

"(Remaining variables use standard values)

Results fton’ﬁéﬁff R P T g .

CRuA L L 3,158 CoE oo

i € : 1g ¢t beth the July LT
and Auqust ef‘luen: vxolatxons and tho ten ~niss =24 pe:mxts which ’
: P ne- 3 e fajlure to issue pezm;ta P
‘ag the most szqnz~.f
> beginningvin the
X € £ Ju : =1 , igher if the §IUs were
- major -sources of- toxics) .- Sepﬁember, 1986 represented the thizd month
" that the pretreatment implemantation viclatieon had continued, -so o
Factor C was assessed at "1"., Both effluent and implementation viola-
tions were counted under Factor D..- - The value assessed for Factor B,
was related to the presumed IU impacts on NPDES permit viclations.
There was no evidence of any impact to the aquatic environment or
human health from the effluent violations. For January, 1987,
Factors C’and D were increased to reflect the continuing
effluent and implementation violations and the additional v1ola:xcns
the AQ @ ule. Factors were reduced in Sop:embet. 1987 %o teflec
subuxssxon of the annual report, the issuance of some permits and the
progress with inspections. . .




